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The Uniform Code of Military Justice had its 
day in the Senate on Friday, 3 February 1950. 
The measure acted upon by the Senate was the 
version already passed by the House of Repre- 
sentatives, H. R. 4080, and the Senate version can 
be said to be substantially the same as the version 
passed by the House of Representatives in the first 
session of the Eighty-first Congress, last year. 
Although the differences are “not substantial,” 
further congressional action is necessary to iron 
out such differences as do exist. 

It would be highly desirable to be able to re- 
cord here that the Senate and House had agreed, 
and that the President had signed the bill, but we 
are confined to reporting events as they have tran- 
spired up to the date of publication. 

The new legislation will not take effect immedi- 
ately upon its enactment into law. By the terms 
of the bill it becomes effective slightly more than 
twelve months later. This delay provides a sub- 
stantial interim period in which the Services can 
be preparing manuals of court-martial procedure 
under the new law, and can begin to indoctrinate 
their personnel in the changes brought about. 

The Navy will have a relatively greater number 
of changed procedures to teach to its personnel 
than either the Army or the Air Force because the 
bill adopts the framework of the Army court-mar- 
tial system, together with its legal terminology. 
The Coast Guard, traditionally a sister service of 
the Navy in time of war or national emergency, 
has followed Navy legal procedures rather closely 
in the past, and will be similarly affected by the 
changes wrought by the Uniform Code. 

Accordingly, the JAG JourNnat proposes to use 
the twelve-month interim period to good ad- 
vantage by discussing the Uniform Code fully 
in its pages. Many aspects of the Code are sus- 
ceptible of early discussion because the procedures 
to be followed are clearly outlined in the Code 
itself. Other factors, particularly those in which 
the lawmakers recognized the essential differences 
in operating functions of the various services, and 
in consequence left to the respective Secretaries 
the mission of implementing the legislative intent 
by their own regulations, must wait their turn for 
discussion when appropriate. 
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SURVEYING 
NAVAL JUSTICE 
PART I 


By LCDR Ira F. Reese, USN 


N the Annual Report of the Judge Advocate 

. General to the Secretary of the Navy in 1946 
there was the following information: 

“Preparatory to embarking upon a comprehen- 
sive revision of naval law and regulations, the 
Judge Advocate General instituted a series of 
studies and surveys which are serving as the basis 
of special projects presently under way to accom- 
plish revision and modernization of such basic 
sources of naval law as the Articles for the Gov- 
ernment of the Navy, Naval Courts and Boards, 
and Navy Regulations.” 

In the 1947 report the above objectives were re- 
affirmed as follows: “In the office of the Judge 
Advocate General, major attention has been de- 
voted during the year to perfecting the legal or- 
ganization of the naval service, to consolidating 
war experience in the legal aspects of naval per- 
sonnel and military justice, and to drafting and 
analyzing the legislation required to effect the 
Navy’s postwar plans.” 

Again in the 1949 report there was this infor- 
mation: “Further improvements in the system of 
laws and: regulations relating to naval justice, 
were continued by the Judge Advocate General 
during the year.” 

The studies and surveys referred to above have 
received little widespread notice, either in the 
newspapers or throughout the service at large, 
and the revisions and improvements have come so 
gradually as almost to escape notice. It is the pur- 
pose of this article to amplify and set forth in some 
detail for the benefit of the naval service some of 
the significant results of this series of studies and 
surveys of the system of laws and regulations 
relating to naval justice. 

This objective is considered to be both appropri- 
ate and desirable at this time, for several reasons. 
First, although the initial study of this series was 
made almost seven years ago, due to its limited 
dissemination there probably are many persons 
in the naval service today who have never heard 


of it, but to whom it would be a matter of infor- 
mation and interest. (The same thing probably 
is true of other reports in the series.) Second, 
there is much important information to be gleaned 
from these studies in the way of comment and 
criticism directed generally at the Navy’s court- 
martial system. This information should be es- 
pecially informative and beneficial to officer per- 
sonnel having duties and responsibilities pertain- 
ing to the administration of discipline. Third, 
the information is particularly timely background 
material for better understanding of the Uniform 
Code of Military Justice, now in the final stages of 
enactment into law by Congress. Many of the 
recommendations could be, and were, effectuated 
by administrative action of the Navy Department 
and by executive action of the President. Others 
required legislative action, and are about to be 
expressed in the new Code. 

The series of studies and surveys which have 
served and are serving as the basis to accomplish 
revision and modernization of naval law, regu- 
lations and procedures, includes the following : 


. First Ballantine Report, 1943; 

. McGuire Report, 1945; 

. Second Ballantine Report, 1946; 

. White Report, 1946; 

. Keeffe Report, 1947; and 

. Report of the Sec Def Committee on the 
Uniform Code of Military Justice, 1948. 


Except for the report of the Sec Def Committee 
on the Uniform Code of Military Justice these 
Reports are dealt with in order below. 


aor OD 


First Ballantine Report 


The number of court-martial cases was greatly 
increased as a result of the Navy’s tremendous 
wartime expansion of its personnel and facilities, 
while the system for initiating, processing and 
reviewing courts-martial remained essentially on 
a peacetime basis. As a result many man-days 
were being lost unnecessarily, and alarming back- 
logs of cases were awaiting disposition or final 
action. This, briefly, was the situation that existed 
when on 25 June 1943 the Secretary of the Navy 
instituted the first of this series of studies by re- 
questing Mr. Arthur A. Ballantine of the New 
York Bar (working with others) “to prepare and 
submit as promptly as practicable a report on 
the organization, methods, and procedure of naval 
courts with recommendations, if found warranted. 
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of possible improvement in procedure and prac- 
tices that will facilitate the satisfactory handling 
of the largely increased volume of cases handled 
by such courts.” 

The object of the recommendations of this re- 
port was to expedite dealing with offenses within 
the framework of the then-existing system. The 
suggested changes, some of which were adopted 
soon thereafter, were designed to minimize delay 
and loss of man-hours to the service, while con- 
tinuing all reasonable safeguards for the rights of 
the accused and avoiding any possible impair- 
ment of naval discipline. The principal recom- 
mendations, paraphrased and summarized briefly, 
were as follows: 


General Court-Martial 


1. Decentralize authority to convene general 


courts-martial within the continental United 
States ; 

2. Provide for the establishment and mainten- 
ance of court-martial dockets in the Naval Dis- 
tricts, and relieve judge advocates of the duty of 
reporting delays in trials; 

3. Reduce maximum number of members re- 
quired to sit on general courts-martial from 13 
to 9; 

4. Require on each general court-martial wher- 
ever practicable, a law member skilled in the law, 
and a defense counsel ; 

5. Dispense with subsequent reading of the pre- 
cept and administration of oaths following the 
first sessions of courts (general court-martial and 
summary court-martial) ; 

6. Dispense with on succeeding days reading the 
record of the proceedings of the previous day; 

7. Permit use of stipulations in evidence (gen- 
eral court-martial and summary court-martial) ; 

8. Permit the accused, at the close of the pros- 
ecution’s case, to move for a finding of not guilty 
(general court-martial and summary court-mar- 
tial) ; 

9. Give larger powers and responsibilities to 
the court in determining the ultimate punishment 
of offenders; and, 

10. Restudy Departmental review procedures. 


Summary Court-Martial 


1. Provide effectively for defense counsel in all 
cases ; 

2. Provide for compulsory attendance of civil- 
ian witnesses at summary courts-martial trials; 
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3. Standardize and use printed forms to the 
greatest extent practicable; 

4. Increase severity of sentences that may be 
awarded by Summary Court-Martial (to adjudge 
confinement and loss of pay for not more than six 
(6) months) ; 

5. Restrict the use of the sentence of bad con- 
duct discharge, except for offenses involving moral 
turpitude, or where the accused is of no value to 
service; 

6. Publish a table of recommended punishments 
for the more common offenses, as a guide to courts 
and reviewing authorities (summary court-mar- 
tial and deck court) ; 

7. Make approval of the Immediate Superior 
in Command a matter of policy, not of law; and, 

8. Make review of all cases by convening au- 
thority final where accused pleads guilty on ad- 
vice of counsel, makes no objection to proceedings, 
the court or the sentence, and fails within three 
days after convening authority’s action to request 
further review (summary court-martial and deck 
court). 

Deck Court 


1. Dispense with requirement that accused must 
consent to trial; and, — 
2. Increase severity of punishment that be 
awarded. 
Mast Punishment 


1. Authorize as a mast punishment, loss of pay 
not exceeding 10 days. 

Prior to 24 July 1943 the Secretary of the Navy 
ordered all general courts-martial cases for trial 
to courts convened within the continenfal United 
States, even where there was a “permanent” court. 
Recommendations for trial came from the field to 
the Navy Department and were cleared through 
both the Office of the Judge Advocate General and 
the Bureau of Naval Personnel. Charges and 
specifications were drawn in the Office of the Judge 
Advocate General and returned to the field. Sen- 
tences could be carried into execution only after 
approval by the Secretary of the Navy as the con- 
vening authority. Accordingly, the records of 
the cases were sent to the Navy Department where 
they were reviewed both in the Office of the Judge 
Advocate General and in the Bureau of Naval 
Personnel, and thereafter acted upon by the Secre- 
tary of the Navy. Thus, each case made two 
round-trips to, and several detours in, the Navy 
Department before the sentence could be carried 
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into execution. As a result, the time between an 
accusation and the promulgation of sentence was 
prolonged to an average period in excess of 100 
days, of which approximately 60 days elapsed be- 
fore the case was tried. 

To alleviate this situation, decentralization of 
authority to convene general courts-martial within 
the continental United States was provided by 
order of the Secretary of the Navy dated 24 July 
1943, thereby reducing the elapsed time between 
accusation and final action by about 60 percent. 
Taking into account not only the time of the ac- 
cused men but also the time of witnesses, often 
held from other duties, for considerable periods 
awaiting trial, the saving in man-days was tre- 
mendous. Promptness of trial had the added bene- 
ficial effect of avoiding unnecessary impairment of 
morale. Also important at that time when our 
places of confinement were overflowing, the 
speed-up in the final disposition of cases made a 
great saving of brig space. 

Another recommendation made at that time, 
which is of equal significance today, concerned the 
right of the accused to counsel. Enlisted men 
should be carefully advised of their rights, “and 
should be represented by counsel unless they ex- 
plicitly state in open court that they do not desire 
such assistance. No doubt the formalities are ob- 
served in summary courts-martial cases, but it is 
not probable that an accused who states that he 
does not desire counsel is aware of the advantages 
of such representation. Counsel should be able 
to render service to an accused, even in cases where 
the accused pleads guilty.” 

This report also made the suggestion, later im- 
plemented, that there be established in the Office 
of the Secretary of the Navy an office or staff, with 
adequate powers, charged solely with the duty of 
assisting the Secretary of the Navy in carrying 
out his responsibilities for the broader aspects of 
the administration of naval justice as well as for 
the ultimate disposition of all of the individual 
cases. 

This report noted that “the administration of 
naval justice necessarily has as its objéctive the 
maintenance of discipline in the Navy, with recog- 
nition, to the extent practicable, of accepted prin- 
ciples of justice. Every system of military jus- 
tice must, in final analysis, distinguish between 
the maintenance of discipline and the administra- 
tion of justice, and provide a workable plan under 





which the two factors are accorded proper rela- 
tive importance.” And, further, it was observed 
that in our system, the distinction between disci- 
plinary infractions on one hand and major military 
offenses and crimes on the other, is not clearly 
made. This results in a more elaborate treatment 
of minor infractions, as in deck courts and sum- 
mary courts-martial, and comparatively less for- 
mal treatment of major military offenses and 
crimes. 

Other criticisms were directed at (1) the lack 
of specialized training on the part of those charged 
with administering naval justice; (2) the com- 
plexities and inadequacies of Naval Courts and 
Boards; (3) the unsystematic publication, index- 
ing, and distribution of Court Martial Orders; 
(4) the lack of prescribed limitations of punish- 
ments which may be imposed by courts martial in 
time of war; and (5) others, of less significance 
today. / 

McGuire Report 


This report started out with the assertion, cate- 
gorically, that the present system of naval justice 
is not only antiquated, but outmoded; that it is 
based upon traditions and a legal system long since 
discarded, having been designed for the Civil War 
era. Admitting that the Navy, by virtue of its 
primary function, cannot adopt our civilian system 
of justice, this report declared that the Navy 
system nevertheless failed to accept and safeguard 
certain basic rights vital to our American view- 
point, whether the system be naval or otherwise. 
Naval Courts and Boards was denounced as being 
outmoded, hopelessly inutile, prolix, poorly ar- 
ranged and indexed, and more confusing and 
harmful than helpful; while it was found that 
Court Martial Orders were too much involved, 
could be followed neither logically nor chronolog- 
ically, and were in need of “thorough re-editing.” 

Further, it is asserted that “nowhere is there 
any provision made for instructing the Court as to 
the essential elements of an offense that must be 
proved to support a finding of guilty; what is 
meant by reasonable doubt; the burden of proof; 
presumption of innocence; nor is it given any in- 
struction with reference to the credibility of wit- 
nesses; the interest of the defendant as a witness; 
or the effect of their belief in the fact that a witness 
or witnesses may have committed perjury ; or that 
the case must be tried solely on the evidence ad- 
mitted, and the law.” 


Other points of criticism cited were, in sub- 
stance: (1) The contradictory duties of the trial 
judge advocate of informing the court as to the 
law, while at the same time being the prosecutor ; 
(2) lack of legal knowledge and ability on the part 
of the court, and of defense counsel; (3) lack of 
impartiality and independence on the part of the 
court, the judge advocate, and the defense counsel, 
on account of their relationship to the convening 
authority who ordered the accused to trial (also 
briefly alluded to in the first Ballantine report) ; 
and (4) the reference to general court-martial for 
trial of what might be termed petty absence of- 
fenses, with the consequent loss of dignity and 
prestige of such courts. 

The essential feature of this report wag the 
recommendation for the entire legislative revision 
and rearrangement of the Articles for the Govern- 
ment of the Navy, with the total number of articles 
reduced from the present seventy to eleven; and 
with provision made under article XI for the es- 
tablishment of rules of practice, pleading, and 
procedure. Also recommended were twenty-one 
specific Rules of Procedure Before Naval Courts- 
Martial, the two most significant of which pro- 
vided for (1) more thorough and comprehensive 
preliminary investigations designed to establish 


vf 





HIS article is written that the rights of the 

individual will be given more serious consid- 
eration in the future by convening authorities and 
by the investigating bodies themselves. The term 
“investigation” as used in this article includes 
courts of inquiry, boards of investigation and in- 
vestigations. 

The purpose of an investigation, as spelled out in 
naval law, is to gather facts for the information 
of the convening authority, higher reviewing au- 
thority and the Navy Department, and the pro- 
ceedings are in no sense the trial of an issue or of 
an accused person (Naval Courts and Boards, sec. 
720; CMO 2, 1946, 54; 2, 1930, 18). With this 
definition in mind, the convening authority can 
dispel any fears in the minds of his subordinates 
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“probable cause”, during which all rights of the 
accused were to be completely preserved and pro- 
tected; and (2) denial to the prosecution of the 
use of depositions, but continuance of their use 
by the accused under appropriate circumstances. 
In addition to the proposed revision of Articles 
for the Government of the Navy and the recom- 
mended rules of procedure mentioned above, other 
suggestions or recommendations were (1) Com- 
plete removal of the court, the trial judge advocate 
and the defense counsel from the reach and in- 
fluence of the convening authority; (2) taking 
away from the trial judge advocate the duty of 
prosecutor; (3) creation of a Board (or Boards) 
of Review, for the review of decisions of general 
courts-martial, one member of each Board being 
a civilian; (4) the abolition of the deck court; (5) 
the procurement and utilization of officers of ex- 
perience and ability in the field of law to handle 
the Navy’s legal and related problems, including 
the administration of naval justice; and (6) the 
complete divorcement of the Bureau of Naval Per- 
sonnel from the administration of naval justice. 


(The second part of the author’s article on re- 
cent surveys of naval justice will appear in an 
early issue of the JAG JOURNAL.) 


PARTIES ARE PART 
OF INVESTIGATIONS 


By LTJG Robert Wrzesinski, USN 


that the naming of any one of them a “defendant” 

in an investigation amounts to an accusation of 
guilt. It is true that an inquiry of this nature 
is peculiar. There is, strictly speaking, no prose- 
cution of anyone, although in some cases the offi- 
cers and men concerned are necessarily on the de- 
fensive. The officers and men, therefore, should 
be present in the capacity of parties, not only to 
protect their own interests, but also to bring out 
the true facts by means of their cross-examina- 
tion and by eliciting new evidence. 

Granting that the broad purpose is to gather 
facts, what are the specific, narrow reasons for 
convening an investigation? Naturally, one rea- 
son is technical compliance with the action sug- 
gested in Naval Courts and Boards, Sec. 722 et 
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seq. There is another good reason, too—justice 
and fair play. Let us suppose, for example, that 
an accident has happened, involving naval per- 
sonnel and matériel. The convening authority, in 
his position as a naval officer in command, is re- 
sponsible for everything stamped “U.S. N.” He 
must answer to responsible authority for the ac- 
tions of all his personnel, and he must account for 
all the property within his command. Upon re- 
ceipt of findings of fact of a good investigation, he 
knows what caused the damage, be it inferior ma- 
tériel, improperly trained or incompetent person- 
nel, or merely an unavoidable accident. With this 
knowledge, he can censure his negligent officers or 
take steps to release the “bad apples” among his 
men, or to have them trained more thoroughly. 
He is in a position to report matériel failures or 
defects to the proper Bureau, which will take 
action to prevent further incidents. If the fault 
lies outside the naval service, the commanding 
officer may seek more adequate civilian protection 
for his naval personnel or matériel. Thus, the 
commanding officer will be protecting his men and 
they, in turn, will protect him, and the missions 
assigned them will be accomplished faster, more 
easily and more thoroughly. 

You have read about the purpose of an investi- 
gation and its subsequent usage, so let’s see who 
these “parties” are, who have been mentioned. 
Only the rights of the “defendant” and the “in- 
terested party”—and those who should have been 
so named—will be discussed. A defendant is a 
person whose conduct is the actual subject of the 
investigation. An interested party is a person 
who only has some “interest” in the subject matter 
of the investigation. The answer to the question 
whether a man is to be named one or the other, or 
neither, can best be decided by the use of common 
sense. 

What does it mean to name a person a “party 
to an investigation,” and to accord him his rights? 
It means, generally, that the person is accorded 
the same rights granted to an accused before a 
court martial, without burdening him with the 
responsibilities of an accused. These rights in- 
clude: The right to be present, to have counsel, 
to challenge members, to cross-examine witnesses, 
to introduce witnesses who can shed some light 
on matters pertinent to the inquiry, to testify in 
his own behalf—only at his own request (an in- 
terested party may be called as a witness but, of 
course, cannot be required to incriminate himself. 


Naval Courts and Boards, sec. 792, 734; CMO 3, 
1927, 7)—and to make a statement and argument. 
Although it is not specifically provided for in 
Naval Courts and Boards, the writer is of the 
opinion that the right to make a statement and 
argument should properly be accorded an inter- 
ested party. The according of all these rights in 
an investigation cannot help but improve Navy 
morale without materially affecting the purpose 
of the investigation or the functions of the Navy. 
No officer in command wants to permit a negligent 
or culpable individual to escape identification, but 
neither does he wish to punish an innocent man. 

The naming of parties, and according them 
their legal rights, is the duty of both the conven- 
ing authority and the investigating body. The 
naming of the parties may first be accomplished 
by the convening authority in his precept. All 
formal investigations are convened by precepts 
which are, in reality, instructions to the body of 
the investigation concerning their duties and mis- 
sion. Naval Courts and Boards, sec. 727 directs 
that the “precept shall also specifically name as 
defendants and interested parties all persons who 
appear to be such from the outset.” Because an 
investigation is exploratory by nature, no iron- 
clad rule can be promulgated for the convening 
authority to follow, as to who shall be named 
parties in the precept. That the investigation 
may, itself, name persons “defendants” or “inter- 
ested parties” during the course of the investiga- 
tion does not shift the initial burden of doing so 
from the convening authority to the investigating 
body. 

Naval Courts and Boards, sec. 734, which gives 
the investigation power to name parties to an in- 
quiry, is a safeguard provided to take care of 
unforeseeable circumstances that may develop dur- 
ing the proceedings, and not for cases in which 
persons appear to be definable “parties” from the 
outset. Some obviously clear cases in which per- 
sons should be named defendants—or at least in- 
terested parties—in the precept are: (1) ina boiler 
casualty on board ship, the commanding officer 
and the engineering officer should be named parties 
to the investigation; (2) in the grounding of a 
ship, the commanding officer, the navigator and 
even the officer of the deck should be named parties. 

One suggestion that convening authorities may 
follow in naming parties to an investigation in 
the precept, is to name all persons even remotely 
connected with the incident as parties. Then the 
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investigation may, during the course of the pro- 
ceedings, find any of the parties so named to be 

involved in only an insignificant degree, and may 

inform them that they have ceased to be defend- 

ants or as interested parties (VC&B, sec. 734 (c).) 

Another possible precaution to protect the in- 

dividual’s rights, which a convening authority 

might take prior to issuing a precept, would be to 

conduct a preliminary investigation as to the 

parties involved, and to name as parties only those 

clearly shown to be involved. (Such a procedure 
could be too time-consuming, and could even ren- 

der the formal inquiry a purely academic pro- 

cedure.) In summation, all that is advocated is 
that the convening authority give as much thought 
to naming parties to an investigation in the pre- 
cept as he does to his efforts to obtain the facts. 

If a convening authority fails to name, as he 
should, a person as defendant or as an interested 
party in the precept, the responsibility of desig- 
nation falls on the court (VC&B, sec. 734). Al- 
though the court is convened to ascertain the facts 
of a particular incident, in gaining such facts the 
rights of the individual should not be overlooked 
or abused. Naval Courts and Boards (sec. 734, 
supra) provides that if, at any time during the 
course of the inquiry, it should appear to the court 
that a person not named in the precept is impli- 
cated by the subject matter of the investigation, 
all the rights of a defendant should be accorded 
him immediately. The same section of Naval 
Courts and Boards provides that if one is not 
implicated but appears to have only an interest 
in the subject matter, then it is within the discre- 
tion of the court whether he is to be designated an 
interested party and accorded his respective rights. 

It is this discretion given the court that appears 
to be the basis of most appeals, and is the reason 
for so many court martial orders on this subject. 
The witness is usually permitted to completely 
“hang himself” by his own testimony before the 
court decides that he has been implicated by the 
subject matter sufficiently to name him a defend- 
ant, and to accord him his rights. 

While it is true that this condemning testimony 
cannot be used against a defendant in a subsequent 
court martial, it must, nevertheless, still remain 
in the record (CMO 10, 1935, 3; 11,1924, 3). In 
this connection, the exact meaning of Naval 
Courts and Beards, sec. 734 (c), “If the rights of 
a defendant be not accorded when they should be, 
the court of inquiry or investigation, so far as 
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concerns the person denied his rights, will be held 
of no evidential effect,” should be explained. The 
Navy Department has recently held that when the 
entire section is taken in context, it only applies 
in two cases, namely: (1) A person who should 
have been made a defendant by the precept or by 
the court, and was not; and (2) a person who, 
after being named a defendant, was not accorded 
his rights as such. A person named a defendant 
at any time in the proceedings and who was ac- 
corded his rights does not come under the purview 
of section 734 (c) (Adv. CMO 11, 1949, 1). The 
naming of parties, and the accordance of their 
respective rights in an investigation, requires a 
court to follow the general rules outlined in Naval 
Courts and Boards plus common sense. 

If a person’s rights are prejudiced by failure 
to designate him as a party to the investigation 
and to accord him his rights, either by the precept 
or by the investigating body, the convening au- 
thority should return the record to the court for 
revision and should direct that in such revision 
these rights be accorded. If, for any reason, this 
cannot be accomplished in revision proceedings, 
the record should be referred to the person for a 
statement, before any action on the proceedings is 
taken by the convening authority that reflects ad- 
versely upon such person’s official record (VC&B, 
sec. 736 (c)). 

What can an individual do, himself, to protect 
his own rights? First of all, any principal to an 
incident about to be, or being, investigated may 
ask to be named a defendant, or at least an inter- 
ested party. For one’s own protection such ac- 
tion should be taken if there is the slightest possi- 
bility of any implication of guilt. That personal 
initiative is of prime importance is borne out by 
noting the rather meager remedies afforded in 
Naval Courts and Boards (sec. 736 (c)), to one 
whose rights have not been fully accorded. It is 
not difficult for one to appreciate the advantage 
of being present during the course of the investi- 
gation, of confronting and cross-examining wit- 
nesses, of bringing forth new evidence and of 
utilizing the other rights accorded parties. The 
benefits conferred are great, as compared with 
merely making a statement to refute any or all 
of the testimony of witnesses before an investiga- 
tion, whether the testimony was under oath or not. 
Remember, no criminal liability attaches to a per- 
son named a party to an investigation, so act and 
act early. 
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The second step for naval personnel when asked 
to testify, if they wish to protect their own rights 
before an investigating body, is to claim the con- 
stitutional privilege under the Fifth Amendment 
to refuse to testify when their testimony might 
tend to incriminate or degrade them. This con- 
stitutional right is a personal one because it may 
be claimed only. by the witness whose future is 
jeopardized if he testifies, and it may be waived by 
him if conscience so dictates. It is a rule of ne- 
cessity, and should not be extended beyond that 
point. 

The right to invoke the rule against self-incrimi- 
nation exists for naval personnel, but whether it 
is expedient to use it is a matter which must be 
decided in each instance by the individual con- 
cerned, The career followed by members of an 
honorable profession of arms carries with it cer- 
tain necessary restrictions. One of these restric- 
tions is the obligation that rests on the members of 
the naval service to recognize the Navy’s under- 


lying right to know what happened, as background — 


or moving cause of a casualty. The failure to rec- 
ognize that the Navy’s rights sometimes outweigh, 
in serious cases, the rights of the individual, when 
the potential danger to the individual is slight or 
negligible, has called for official criticism in the 
past, and could do so again under the proper cir- 
cumstances. In other words, the claiming of 
privilege against self-incrimination when actual 
necessity does not exist will operate to relieve the 
witness of the obligation to testify, but it will not 
under such circumstances furnish him with a cer- 
tificate of good character. 

It should be noted that the investigating body 
itself may not level a criticism at a witness who 
claims his constitutional privilege, and may not 
comment about itin the record. This protection is 
provided for specifically by section 261(b), Naval 
Courts and Boards. However, the prohibition 
against drawing inferences therefrom or comment- 
ing thereon refers only to the court’s action, and 
does not preclude the convening authority or any 
superior in the chain of command from taking 
administrative action on the record. For example, 
an admiral of the fleet in 1929, addressed a letter 
to two junior officers who had successfully claimed 
their constitutional right not to incriminate them- 
selves by their own testimony, in which the follow- 
ing appeared: “An individual may be within the 
exercise of his legal rights and at the same time 
not conform to the exacting code which is ex- 


pected to guide the conduct of a commissioned 
officer of the service.” 

The lesson to be drawn from the foregoing is 
that all naval personnel should have within them- 
selves the same sense of responsibility toward the 
men and matériel of the Navy that the command- 
ing officer or convening authority has when he 
orders the investigation to determine facts. When 
casualties occur that hazard men and ships, all 
hands should be as interested as the commanding 
officer in digging out the facts and presenting 
them. The obligation to reduce the number of 
similar casualties in the future rests equally upon 
the convening authority of an investigative body, 
the body itself and all who have facts to disclose. 

All of which brings us back to the original 
thesis that the convening authority should name 
in the precept all persons believed to be interested 
parties or defendants. It brings us back, as well, 
to our statement that those who have facts to dis- 
close should ask to be made parties, if they feel 
they are implicated to any degree, and it estab- 
lishes the further thesis that all who have infor- 
mation that may explain the casualty should offer 
themselves as witnesses. Particular stress must 
be laid upon the obvious conclusion that incom- 
plete disclosure of facts too often results in an 
investigation that has no value, and occasionally 
results in the condemnation or criticism, without 
just cause, of a person who is not granted his 
rights by being made a party. 

The vice inherent in an inadequate investiga- 
tion can be visualized from the consideration of a 
rather selfish, but very practical consequence of a 
poor investigation. Because of incomplete dis- 
closure of facts, let us assume, an officer or man 
who has not been accorded his full rights and 
thereby allowed to explain away his implication, 
is adjudged by an investigation to be at fault in 
the occurrence of a casualty. Sooner or later in 
the progress of the record of the investigation 
through the various reviewing offices it will be 
held, as has so often been done in the past, that 
testimony implicating persons not accorded their 
rights will have no evidentiary value in court- 
martial proceedings. However, this is a techni- 
cal boon without benefit, because it does not bar 
administrative action by the individual’s superiors, 
as distinguished from the prohibited criminal ac- 
tion by court-martial. At least, in a court-martial, 
the individual would have an opportunity then to 
explain away his apparent guilt, or to offer evi- 
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dence in his own behalf. Administrative action, 
however, being a necessary, inherent prerogative 
of an officer in a position of authority, to express 
approval or disapproval of the conduct of his sub- 
ordinates, often is taken on the record and state- 
ment alone, without further testimony or further 
investigation. The result may be to make the 
record of proceedings a “matter of interest within 
the purview of Title 34, Sec. 276, U. S. Code,” 
which means that his involvement may act as an 
effective bar to the individual’s further advance- 
ment in his naval career, even though no discipli- 
nary action be taken. 

The legal protection of the individual is a nec- 
essary part of the protection of a// the individuals 
in the Navy from further casualties. The first 
step in the protection of the individual must be to 
accord him his full legal rights, when he appears 
before an investigating body, so that he may have 
a chance, throughout the hearing, to explain any 
possible implication of guilt or blame by means 
of the legal processes accorded only to those who 
are parties to the investigation. It is not diffi- 
cult to imagine that a reasonable consequence of 
the failure of the investigation to accord a single 
witness his proper rights could be the display of 
extreme reticence by subsequent witnesses and, in- 
inevitably, an incomplete investigation. 


RESOLVING 
A LEGAL DILEMMA 


By CAPT J. P. O’Laughlin, USMC 


HAT WOULD YOU DO if you were faced 

with the problem of resolving a conflict: be- 
tween the judicial interpretation of an Act of 
Congress and an administrative publication ap- 
proved by the President of the United States? 
In a recent review of two general courts martial in 
the Office of the Judge Advocate General, this 
writer was confronted with such a situation, 
which, together with the modus operandi adopted, 
will be the topic of this paper. 

Focusing our attention for a moment on the 
Articles for the Government of the Navy, we note 
that one provision prescribes court martial pun- 
ishment for any person in the Navy who “* * * 
refuses, or fails to use, his utmost exertions to 
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detect, apprehend, and bring to punishment all 
offenders, or to aid all persons appointed for that 
purpose” (par. 17, Art.8, AGN). Although Arti- 
cle 8 employs general terms,’viz, “any person in 
the Navy,” in describing those who may be charged 
with an offense thereunder, we must refer to our 
administrative guide to determine the propriety 
of charging certain specific classes of naval per- 
sonnel with the offense intended by paragraph 17, 
above. In this regard, Section 73, Naval Courts 
and Boards, precludes bringing a principal to 
trial for refusing or failing to use his utmost exer- 
tions, to detect, apprehend, and bring himself to 
punishment. A further limitation upon the use 
of this Charge is indicated by Section 41, Naval 
Courts and Boards, wherein it is stated that there 
is no distinction between principals and acces- 
sories before the fact ; this is in accord with Section 
2, Title 18 of the U. S. Code. On the other hand, 
it has been administratively prescribed in Section 
41, Naval Courts and Boards, that an accessory 
after the fact 1s properly charged with a viola- 
tion of paragraph 17. (For a description of 
terms, see “Accomplices”, JAG Journat, April 
1948.) 

We have progressed now to the appropriate 
point to consider the pattern of judicial precedent, 
both Court Martial Orders and civilian Federal 
courts’ decisions, on this subject. In an early 
case, where an accused was convicted of “Theft” 
and “Failing to Use His Utmost Exertions to De- 
tect, Apprehend and Bring to Punishment All 
Offenders,” the finding on the latter charge was 
set aside because the specifications revealed that 
the theft the accused was charged with having 
failed to prevent was the same theft in which he, 
himself, was a prinicpal. Therein the rule was 
stated that this charge was obviously intended by 
the Congress to apply to someone other than one 
who was implicated in the principal offense (CMO 
5, 1922, 9). The foregoing principle was reiter- 
ated in Court Martial Orders 4, 1943, 62; 4, 1943, 
63; and 1, 1944, 95. 

Then arose a case which embodied a significant 
extension of the foregoing principle. The ac- 
cused therein was present in a tent when two other 
enlisted men planned to steal a pistol and also 
when they returned after committing the theft. 
One of the thieves sold the stolen pistol to the 
accused who later resold it. 'The accused was sub- 
sequently convicted of failing to use his utmost 
exertions to detect, apprehend, and bring to pun- 
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ishment the thief from whom he knowingly re- 
ceived the stolen pistol. In setting aside the 
finding on this conviction, it was held that the 
charge was not proper against one who would im- 
plicate himself in a crime if he used his utmost 
exertions to bring another offender to punishment 
(CMO 1, 1944, 94). 

Whereas the early prohibition was against one 
implicating oneself in the principal offense (CMO 
5, 1922, 9, supra), the prohibition in this case ex- 
tends generally to implication in a crime. The 
leading case of Skelly v. United States (76 F. 
(2d) 483), decided in 1935 by the Circuit Court 
of Appeals for the Tenth Circuit, describes the 
acts of a principal to a substantive offense and 
the acts of an accessory after the fact thereto as 
“one continuous criminal transaction,” and states 
that “the acts of the two constitute a single offense 
committed by them jointly, one acting as prin- 
cipal and the other as accessory after the fact.” 
(A petition for a review of the Skelly case was 
subsequently denied by the United States Supreme 
Court, 295 U. 8. 757; 79 L. Ed. 1699.) 

From Court Martial Order 1, 1944, 94 and the 
Skelly case, supra, it is evident that the modern 
rule extends the prohibition against preferring the 
offense of failing to use his utmost exertions to 
detect, apprehend, and bring to punishment all 
offenders (i. e., par. 17, Art. 8, AGN), to an acces- 
sory after the fact, since by reporting the substan- 
tive crime of the principal, he would, in effect, 
be reporting himself as having committed an 
offense. . 

Now we have arrived at the anomalous situa- 
tion presented in the introduction; namely, that 
Naval Courts and Boards, an administrative pub- 
lication, is prescribing procedures not in accord 
with an Act of Congress as judicially interpreted 
by both civilian Federal and naval decisions. The 
issue, then, becomes one of adopting a course of 
action to eliminate the inconsistency. To accom- 
plish our objective, we must, necessarily, now de- 
termine the relative legal standing of the pertinent 
material. 

First of all, let us consider the source of the 
Charge, Failing to Use His Utmost Exertions to 


Detect, Apprehend, and Bring to Punishment All“ 


Offenders. As noted above, this offense is specifi- 
cally set forth in paragraph 17, Article 8, AGN. 
The Articles for the Government of the Navy, 
popularly referred to as “Rocks and Shoals,” is a 
statutory enactment. of the Congress of the United 


States. It is the basic law—the constitution, so 
to speak—of the naval service. It is the founda- 
tion upon which the framework of administrative 
rules and regulations is constructed. The latter 
interpret and implement the terms of the statute; 
in the event of conflicting provisions, the adminis- 
trative rules bow to the statutory laws. The Arti- 
cles for the Government of the Navy can be 
amended or repealed only by an Act of Congress. 

Naval Courts and Boards, which, as we noted 
above, prescribes in Section 41 that an accessory 
after the fact be charged under paragraph 17, Arti- 
cle 8, AGN, is an administrative publication. It 
is, of course, the Navy’s manual prescribing legal 
procedures. It is not, per se, an enactment of 
Congress, but is, rather, an interpretation of the 
basic enactment, Articles for the Government 
of the Navy. Although not “the law” in the sense 
of reaching the dignity of a statute, Naval Courts 
and Boards nevertheless was published with the 
express approval of the President of the United 
States, and accordingly is binding upon the naval 
service. It can, however, be modified by the Sec- 
retary of the Navy with the approval of the 
President. : 

Next we take cognizance of the fact that Federal 
court decisions and Court Martial Orders are 
sources of unwritten law (sec. 5, NC&B) and, as 
such, are binding on the naval service. With this 
background, it logically follows that, in the light 
of the Skelly decision and Court Martial Order 1, 
1944, 94, discussed above, Section 41, Naval Courts 
and Boards, is in error. 

The next steps involve, first, determining how 
an accessory #fter the fact may be charged in naval 
law, and then amending Naval Courts and 
Boards accordingly. Pursuant to this, we note 
that Article 22, AGN, provides court martial pun- 
ishment for all offenses not specifically enu- 
merated in other Articles. Since the offense of 
being an accessory after the fact is not specifically 
provided for in AGN, Article 22 applies. It was 
therefore recommended by the Office of the Judge 
Advocate General that Naval Courts and Boards 
be modified, to the extent of deleting the improper 
procedure prescribed in Section 41 (i. e., of charg- 
ing an accessory after the fact under par. 17, 
art. 8, AGN), and of substituting a procedure 
which is consonant with the judicial interpreta- 
tions discussed above. This latter objective was 
attained by preparing a sample specification pat- 
terned after the description of an accessory after 


11 








ere canes ee env 





the fact contained in Section 3, Title 18 of the U.S. 
Code, and by directing that the offense be laid 
under the general charge, Conduct to the Prejudice 
of Good Order and Discipline, pursuant to Arti- 
cle 22, AGN. 

We then arrive at the point that, notwithstand- 
ing the foregoing change, paragraph 17, Article 8, 
AGN, is still “law.” The only remaining ques- 
tion is, who may be charged with this offense? 
The answer follows logically that it must be one 
who was not a principal, not an accessory before 
the fact, and not an accessory after the fact to the 
offense that he is accused of not reporting. In 
the opinion of the writer, this offense is analogous 
to the Federal offense in civilian courts of “mis- 
prision of felony,” which prescribes punishment 
for whoever, “* * * having knowledge of 
the actual commission of a felony cognizable by a 
court of the United States, conceals and does not 
as soon as possible make known the same to some 
judge or other persons in civil or military author- 
ity under the United States” (7 %tle 18, U. 8S. Code, 
sec. 4). 

In this regard, there is no square holding in 
Federal civilian courts that one cannot be con- 
victed of being an accessory after the fact and of 
misprision of the substantive felony to which he 
is an accessory after the fact. However, in one 
leading case the accused was charged in one count 
of the indictment for being an accessory after the 
fact to a larceny, and in another count for failure 
to disclose the same larceny, i. e., misprision. The 
lower court convicted the accused, but he was 
granted a new trial by the Circuit Court of Ap- 
peals for the Eighth Circuit on the ground of in- 
sufficient evidence. (Neal v. United States, 102 
F. (2d) 643.) On the retrial, the accused was 
acquitted on the misprision count and convicted on 
the first count, and upon appeal the conviction was 
affirmed. (Neal v. United States, 114 F. (2d), 
1000.) In view of the acquittal the court did not, 
regrettably, from our present viewpoint, pass 
upon the specific question of whether an accused 
can be convicted of being an accessory after the 
fact and misprision of the substantive offense to 
which he was an accessory after the fact. 

The change to Naval Courts and Boards dis- 
cussed herein was approved by the President on 
25 November 1949 and was published and pro- 
mulgated by the Secretary of the Navy on 30 
November 1949 as Advance Change No. 11. 
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EVIDENCE OF 


SIMILAR ACTS 


By LT W. A. Savage, USN 


ee py OBJECT! It is irrelevant! The prosecu- 

tion is attempting to introduce evidence of 
another crime for which the accused is not on trial. 
It has no bearing on this case and is highly preju- 
dicial to the accused.” 

Members of the court, before you sustain this 
objection it is advisable to close the court and de- 
liberate. The objection may be without merit. 
If you don’t believe that haste makes waste and 
casts the reviewing authorities into a dilemma, 
see CMO 2, 1941, 293-295. This article is written 
in the hope that it will assist the court in reaching 
a legally correct decision in the situation just 
given. 

When evidence of similar acts is offered; i. e., 
acts done by the accused resembling the offense for 
which he is on trial, the first impulse is to reject 
such evidence under the familiar maxim that proof 
of an unrelated, unlawful act or crime does not 
establish the offense in question. This general 
rule, however, does not mean that evidence of sim- 
ilar acts is inadmissible when offered for a different 
purpose. Instances where it is admissible are re- 
ferred to by many writers as “exceptions,” but I 
believe there are no exceptions; at least, no cases 
of exceptions could be found. However, there are 
some important qualifications of the rule which, in 
reality, amount to different rules. Some of these 
are considered below. 

In a recent general court martial in which the 
accused was charged with theft of an automobile 
the judge advocate, through a witness, offered evi- 
dence of an extrajudicial, verbal admission of the 
accused that he took another car on a previous 
occasion. The testimony was objected to on the 
ground that it was irrelevant and prejudicial. 
The judge advocate replied that this evidence was 
not offered to prove the theft charged, but to prove 
only that the accused had the capacity to entertain 
the specific intent to steal, which was a character 
trait now in issue. The court was on firm ground 
in overruling the accused’s objection, since the 
admission was perfectly admissible for that 
purpose.* 
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Let’s eliminate from this discussion: other 
closely allied types of evidence, so that we may see 
more clearly the precise nature of the evidence 
with which we are dealing. Evidence of similar 
acts is not to be confused with proof of character 
by general reputation, in which case, no specific 
act can be offered in evidence. Further, we are 
not dealing with proof of the bad character of the 
accused. In the latter case, although similar to 
our subject in that the evidence is limited to the 
specific traits in issue, the judge advocate cannot 
offer it in the first instance, except to impeach the 
accused as a witness; he must wait until the ac- 
cused has first offered evidence of his good 
character.? The latter distinction is so artificial 
and fine that, as a practical matter, it is a distinc- 
tion without a difference in most instances; it is 
drawn to show that identical evidence may or may 
not be admissible, depending on the purpose for 
which it is offered. 

Finally, our subject should not be confused with 
evidence offered by the accused to show the com- 
mission of similar provocative acts by his victim. 
For instance, if an accused is attempting to estab- 
lish a case of self defense, he may offer evidence 
of the belligerent acts of the victim against other 
persons as tending to show a belligerent act was 
committed upon him. You may wish to remem- 
ber, as a sidenote, that such evidence is objection- 
able as irrelevant unless the accused first offers 
proof that he was aware of that trait in the vic- 
tim; obviously, if he were unaware of it he 
couldn’t have been prompted thereby.® 

To revert to our subject, the main requirement 
for admissibility of similar acts is that the specific 
trait to be revealed thereby must be the same as 
the one involved in the offense charged.* How- 
ever, the act itself need not be identical; it is suffi- 
cient if both involve the same or analogous moral 
wrongs.’ ‘In general, if these conditions are met 
and the evidence is offered to establish the trait 
in issue rather than the bad character of the ac- 
cused, it may be received properly even though 
offered by the prosecution in the first instance.® 

Whether there is a clear connection between the 
acts is a judicial question of law which the court 
must decide.” The court cannot properly accept 
the argument of counsel as to the connection; the 
court must perceive it from the evidence itself. 
Naturally, if the connection between the two is 
not clear from the evidence, it should be rejected. 
In a court martial trial for theft it was fatal error 





for the court, over timely objection, to accept a 
record showing a previous conviction of unau- 
thorized possession of wearing apparel of another, 
because the intent in the two acts was not the 
same.® Unauthorized possession gives rise to no 
presumption of theft.° But, in a case where the 
intent to defraud is in issue evidence of a prior 
forgery is admissible." Space herein prohibits 
running the gamut of similar and dissimilar ex- 
amples. 

It is necessary to admissibility that the “sim- 
ilar act” be unlawful when committed.* How- 
ever, the fact that there can be no prosecution on 
a criminal act because of the running of the stat- 
ute of limitations, etc., does not adversely affect 
its admissibility.* The evidence should not be re- 
jected simply because it tends to establish a simi- 
lar crime not charged; * it is not offered for that 
purpose. 

A further qualification arises when motive is 
relevant. In such cases, even a dissimilar unlaw- 
ful act is admissible, to prove the motive in the 
offense charged. Thus, evidence of adultery has 
been held to be admissible to show motive in a 
homicide case.*® 

If the evidence is offered to prove a plan, sys- 
tem, habit, or scheme of related offenses, or a de- 
sign to commit a series of like crimes, it is admis- 
sible* Where two or more offenses are parts of 
one transaction, so that proof of either necessi- 
tates proof of the other, such evidence is neces- 
sarily proper, because a fact or facts common to 
both are in issue.” 

Sometimes a series of offenses has occurred in 
which the methods used were peculiar or extra- 
ordinary, and similar to the ones used in the in- 
stant case. In this event, where identity is in issue, 
the prosecution may offer evidence that the ac- 
cused committed the other offenses for the pur- 

pose of establishing his identity with the charged 
offense by inference from similarity of methods.* 

The foregoing rules deal, primarily, with rele- 
vancy, and with the circumstances under which 
this type of evidence may be offered for the truth 
of the matter therein, in order to establish an in- 
ference in the present action. If the truth of the 
matter offered is not involved (as where impeach- 
ment of the accused as a witness is sought) such 
evidence is admissible regardless of whether the 
acts are similar, dissimilar, lawful, or unlawful. 
Here, any evidence is proper that tend to attack 
directly the credibility of the witness testifying. 
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The court, of course, should intervene and put an 
end to remote or unproductive lines of questioning. 
However, where the truth of the matter is in- 
volved evidence of similar acts is subject to the 
same attacks as any other evidence; i.e., it may 
be objectionable as hearsay, opinion, etc. 

With these rules in mind, let us now consider 
that part of the objection which contended that 
the evidence was prejudicial. In general, when 
the evidence has little or no probative value and 
tends to create an unfavorable emotional reaction 
towards the accused it should be rejected as preju- 
dicial. On the other hand, all probative evidence 
of an incriminating nature is prejudicial to the ac- 
cused’s defense, but this does not mean that such 
evidence prejudices the rights of the accused. If 
the evidence is relevant and admissible under the 
rules relating thereto the accused cannot claim 
that his substantial rights were prejudiced through 
its acceptance by the court. In making a ruling 
the court should consider primarily the effect 
thereof on the rights of the accused, because the 
prosecution, being the Government, cannot be prej- 
udiced as to its rights. 

Correct rulings are extremely important. When 
the case comes up for review the record does not, 
and cannot, show the extent to which improperly 


received evidence influenced the court in reaching 
its finding of guilt. Consequently, the reviewing 
authority faces the dilemma of setting the action 
aside even though the record shows other, less sub- 
stantial, evidence of guilt. Both an unsuccessful 
prosecution of a guilty person, and the discharge 
of a convicted guilty person, because of an im- 
proper ruling on an objection, may be avoided by 
a full deliberation on the rules of evidence in 
closed court. When doubt exists there is ample 
precedent for seeking legal advice, and if there is 
still doubt it should be resolved in favor of the 
accused. 
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RETIREMENT FEATURES 
OF THE PAY BILL 


By LCDR H. B. Howard, USN 


OR THOSE PERSONS who, on 1 October 
1949, were receiving “75 per centum of the pay 
provided by law for the grade or rank which they 
held at the time of their [physical disability] re- 
tirement,” it might be well to look into the ap- 
plicability of the Career Compensation Act of 
1949 (Public Law 351, 81st Cong.). 

Section 411, Title IV, of the act provides that 
“(1) any member or former member of the uni- 
formed services heretofore retired by reason of 
physical disability and now receiving or entitled 
to receive retired or retirement pay, and (2) any 
former member of the uniformed services hereto- 
fore granted or entitled to receive retirement 
pay for physical disability * * * 


may elect 
* * * 


to qualify for disability retirement pay 
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under the provisions of this Act * * *.” Cer- 
tainly this provision is so all-inclusive as to cover 
any and all persons who have previously become 
entitled to receive pay (tax-free, that is), as the 
result of being, in some way and to some extent, 
disabled. 

To qualify under the provisions of this act, 
first of all the disability of the member or former 
member must have been incurred while he or she 
was entitled to receive basic pay, and, further, it 
must not have been incurred while he or she was 
on unauthorized absence or as the result of his or 
her own intentional misconduct or willful neglect. 
These conditions would not appear difficult to 
meet. 

Another qualifying condition—that is, for per- 








2d) 
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manent retirement under the act as distinguished 
from separation or severance from the service— 
is that the member’s disability must have been “30 
per centum or more,” in accordance with the so- 
called rating standards of the Veterans’ Adminis- 
tration. It is pointed out here that the applicable 
percentage of disability is that percentage, based 
upon present Veterans’ Administration standards, 
which the member had at the time he or she was 
originally retired; in other words, no allowance 
is to be made for any disability incurred subse- 
quent to the member’s original retirement, or for 
any aggravation of the disability for which he or 
she was originally retired. 

Assuming that the foregoing requirement of 
“30 per centum or more” can be met, as well as the 
other conditions set forth herein, the member’s 
disability retirement pay would be computable, 
at his or her election, on the basis of either : 

(a) Monthly basic pay X per cent of disa- 
bility, or 
(6) Monthly basic pay X 214 per cent X 
number of years of active service. 
It follows that if a member with a 30 per cent 
disability and 10 years of active service were, for 
reasons unknown at this time, to forsake his or 
her present right to “75 per centum” and elect to 
come in under the new act, it would be more nat- 
ural for the member to compute the pay on the 
basis of percentage of disability and get 30 per 
cent than to compute it on the basis of number of 
years of active service, and get 25 per cent. 

Before continuing, it might be well to state at 
this time that “monthly basic pay” can be con- 
sidered as that pay of the highest federally recog- 
nized rank or grade (whether under a permanent 
or temporary appointment) satisfactorily held by 
a member, as determined by the Secretary of the 
Navy, and which such member would be entitled 
to receive if serving on active duty in such rank 
or grade. It is pointed out here that the member 
is not entitled to include in the computation of 
“number of years of active service” any of the 
time during which his or her name has been on the 
retired list, unless “active service” of some nature, 
creditable as such, has been performed during such 
interval. 

Now, assuming that the foregoing requirement 
of “30 per centum or more” disability cannot be 
met, the member could not reasonably expect much 
more than a permanent separation from the serv- 
ice with a lump sum severance payment in his or 





her pocket equal to twice the monthly basic pay 
(computed on the basis of the new pay scales) 
multiplied by the number of years of active serv- 
ice (as above understood). In no case shall this 
lump sum payment exceed a total of 2 years’ basic 
pay. 

Another condition which the member must meet 
in order to qualify under the provisions of this 
Act is, that the disability must have been the 
“proximate result of the performance of active 
duty,” ¢f the member has less than eight years of 
active service (as above understood) to his or her 
credit. Because each case will have to be con- 
sidered on its own merits, like our old friend “mis- 
conduct,” no attempt is to be made in this article 
to define “proximate result of the performance of 
active duty.” However, in committee hearings it 
was settled that no person should be deemed in- 
eligible for retirement’ simply because he or she 
was in a leave or liberty status when the disability 
was incurred. It was also settled that, in not im- 
posing the “proximate result” condition upon a 
person having eight or more years of active service 
to his or her credit, such person was thereby given 
a “24-hour-a-day coverage,” Be all that as it may, 
however, the Act nevertheless provides that any 
disability shown to have been incurred in line 
of duty during a period of active service “in time 
of war or national emergency” shall be considered 
to be the proximate result of the performance of 
active duty. 

Prior to 1 October 1949, whenever it was rea- 
sonable to believe than an officer was incapacitated 
to perform the duties of his or her office, and the 
President (later, the Secretary of the Navy) 
thought so, too, the officer’s case was referred to 
a statutory retiring board. If the board found 
that the officer was actually incapacitated for ac- 
tive service, and that the incapacity was the result 
of an incident of the service, that officer was re- 
tired from active service with retired pay. In 
other words, former retirement for physical dis- 
ability was not, generally speaking, dependent 
upon the officer’s percentage of disability or length 
of service, and the “75 per centum” was awarded 
whether the percentage was under or over 30 and 
the length of service in years was less or more 
than 8. The answer to the question of how the 
names appearing on the retired list as of 1 Octo- 
ber 1949 fit into the 4 possible categories; namely, 
“under 30, less than 8,” “over 30, more than 8,” 
“under 30, more than 8,” and “over 30, less than 
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8,” is going to be left up to the reader’s imagina- 
tion and the member’s preelection consideration. 

Few people are known who enjoy giving up 
something more for something less, so there seems 
to be little or no reason for further considering 
the case of the member whose present right to 
“75 per centum” is clearly more profitable than 
would be the right to the product of either 
“monthly basic pay times 214 per centum times 
number of years of active service” or “monthly 
basic pay times percentage of disability.” How- 
ever, for the close cases, there is still something 
to say. 

For some of those members or former members 
who elect to come under Title IV of the Career 
Compensation Act of 1949, there will be no more 
tax-free disability retirement payments. Con- 
gress has provided that “that part of the dis- 
ability retirement pay computed on the basis 
of years of active service which is in excess of 
the disability retirement pay that a member 
would receive if such disability pay were com- 
puted on the basis of percentage of disability” 
shall be taxable. Let us see how this works. 

First, let us assume that the new basic pay struc- 
ture under the above Act raises the former struc- 
ture (upon which disability retirement pay was 
based) by, say, a figure of 20 percent. That being 
the case, it is clear that the member who is now re- 
ceiving his or her “75 per centum” would need at 
least a 60 percent disability (as of the time of 
original retirement) or a period to his or her 
credit of at least 24 years of active service (as 
above understood) in order to come out even—that 
is, if there were no tax to be considered. Then, 
remembering that disability retirement pay under 
the new Act is computable at the member’s elec- 
tion, either on the basis of : 

(a) monthly basic pay 214 percent X num- 
ber of years of active service, or, 
(6) monthly basic pay < percentage of dis- 
ability, 
the “ideal” case would appear to be the one in 
which the member has a credited period of active 
service of 24 years and a disability of 60 percent. 
In such a case : 
(a’) Monthly basic pay <X 214 percent X 24 
years=60 per cent of monthly base pay, and 
(b’) Monthly basic pay < 60 percent—60 per 
cent of monthly basic pay, 
and it is classified as “ideal,” not because the mem- 
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ber gains anything over the old system, but simply 
because there would be no tax to be paid—because 
the multiple in (a@’) is not in excess of the mul- 
tiple in (0’). 

Referring to the above equations, (@’) and (b’), 
and substituting the multiplier (A) for “number 
of years of active service” and the multiplier (B) 
for “percentage of disability,” the following prin- 
ciples are readily developed: 

(1) if (A) is greater than 24, and (B) is 60 
or lower, there is a tax and it increases with the 
increase of (A) and the decrease of (B) ; 

(2) if (A) is 24, and (B) is lower than 60, 
there 7s a tax and it increases with the decrease 
of (B); 

(3) if (A) is less than 24, and (B) is 60 or 
greater, there is no tax; 

(4) if (A) is less than 24, and (B) is less than 
60, the “member” is bound to realize less than the 
vested “75 per centum” and might still have to 
pay a tax; and, 

(5) if (A) is greater than 30, or (B) is greater 
than 75, the disability retirement pay will be lim- 
ited to 75 percent (which is the allowable maxi- 
mum) of the monthly basic pay computed under 
the new pay scales, and whether or not there is a 
tax is dependent upon the relation between the 
multiplier and (a’) and (6’). 

At the present time, regulations are being pre- 
pared for the administration of Section 411, Title 
IV, of the Career Compensation Act of 1949, and 
it is expected that each person who is entitled to 
the right of election thereunder will soon be pro- 
vided with the facts necessary to determine 
whether or not an election should be made. 

The aforementioned regulations, as proposed, 
provide that an election under Section 411, which 
need not be made until 1 October 1954, will have 
retroactive effect to and including 1 October 1949. 

The Judge Advocate General has expressed it 
as being his opinion that after the appropriate 
Bureau or Office of the Navy Department has 
notified the member concerned what his status and 
benefits would be under the two options outlined 
above, the member who elects to come under Sec- 
tion 411 will find that his election is irrevocable. 
The purpose of furnishing this information as to 
status and benefits is to let every member make his 
election with his eyes open; and it should then fol- 
low naturally, as well as legally, that he is bound 
by his choice. 


Public Library 
Detroit, Mich. 
General Information 





Gun 1750 





> on“ 
mn 2 
Pd \ + 











